Case 2:08-cv-01720-RDP  Document 2-3  Filed 09/17/2008  Page 1 of 61 FILED

2008 Sep-17 PM 09:11
U.S. DISTRICT COURT
N.D. OF ALABAMA

ADDENDUM TO
SETTLEMENT AGREEMENT AND RELEASES
| BETWEEN
BROWN WOOD PRESERVING CO., INC
AND
'JAMES GRAHAM BROWN FOUNDATION, INC.

EFFECTIVE SIGNING DATE: JUNE 1, 2008

THIS AMENDMENT (“Amendment”) is made and is effective as of the 1% day of June,
2008 (“Effective Date”), of the SETTLEMENT AGREEMENT AND RELEASES (“Agreement™)
between BROWN WOOD PRESERVING CO., INC, (“BROWN WO00D”), a Kentucky corporation
formed in 1980 (see Articles of Incorporation attached as Exhibit A to the Agreement) with its
offices at 6201 Campground Road, Louisville, Kentucky 40216, and JAMES GRAHAM BROWN
FOUNDATION, INC. (“*JGBF”), a Kentucky nonprofit corporation with its offices at 4350
Brownsboro Road, Suite 200, Louisville, Kentucky 40207.

The parties agree 10 amend the Agreement as follows.

SECTION I: Paragraph 1.B.(i)  Paragraph 1.B.(i) is hereby deleted in its entircty
and the following new paragraph is hereby inserted in lieu thereof:

1.B.(i) =~ Brown Wood does not, by November 1, 2008, enter into a final
judicial Consent Decree with EPA and ADEM on the docket of the United States
District Court (and by November 1, 2008 thirty days elapse without appeal of the
Consent Decree final judgment entry by any person or entity) to address
environmental claims against Brown Wood by EPA and ADEM arising out of the
Brownville Property (“Brown Wood Consent Decree”); or

In all other respects, the Agreement remains the same, and may not bc modified except
by written agreement of the parties.

IN WITNESS WHEREOF, the Parties have entered into this Agreement as of June 1, 2008.
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BROWN W}ifﬁn PRESERVING Co/INC.

(“Brown Wood”)

. COMMONWEALTH OF KENTUCKY )

) SS
COUNTY OFWQM ) -

Subscribed, swom to, and acknowledged before me byb{*\\.\\b STACEN s
PResDeENT of the Brown Wood Preserving Co., .Inc. this Y\M~day of
. 2008, | |

—

| NOTARY PUBLIC, STATE ATLARGE
My commission expires l)" aqb_@i@
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JAMES GRABAM BROWN FOUNDATION, INC.

By:_ o
Tite: Tioirdhiui @cua:@v
(“JGBF”)
- COMMONWEALTH OF KENTUCKY | )
' )SS
COUNTY OF Qgéégw )
Subscribed, sworn to, and acknowledged before me by Masom ho is the
fyec . Dmectov  of James Graham Brown Foundation, Inc., this 7 day of
Qud , 2008. :

[ 7

NOTARY PUBLIC, STATE AT LARGE

My commission eXpires _9-1-2008

2836495_2 doc
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SETTLEMENT AGREEMENT AND RELEASES

THIS SETTLEMENT AGREEMENT AND RELEASES (“Agreement”) is entered into as of this
I'st day of June, 2007, by and between BROWN WOOD PRESERVING COMPANY, INC. (“BROWN
Woon™), a Kentucky corporation formed in 1980 (see Articles of Incorporation attached as
Exhibit A) with its offices at 6201 Campground Road, Louisville, Kentucky 40216, and JAMES
GRrRAHAM BROWN FOUNDATION, INC. (*JGBF”), a Kentucky nonprofit corporation with its
offices at 4350 Brownsboro Road, Suite 200, Louisville, Kentucky 40207 (the “Parties”).

RrcCITALS:

A. In June 1980, JGBF sold to Brown Wood certain assets (but not stock), including
real property and the right to use the name “Brown Wood Preserving Company™ and variations
thereof. Brown Wood is not related in any fashion to the previously existing Brown Wood
Preserving Company owned and operated in Alabara and other states by the late James Graham
Brown’s companiés, nor is Brown Wood related in any fashion to the JGBF. ' These assets sold
in June 1980 by JGBF to Brown Wood included real property upon which the wood treating
facility in Brownville, Alabama was and is located. Real property is presently owned by Brown
Wood in Brownville, Alabama (the “Brownville Property™) that includes the wood-treatment
facility and is identified on Exhibit B hereto. ’

B. The United States Environmental Protection Agency (“EPA”) and the Alabama
Department of Environmental Management (“ADEM?”) asserted various environmental claims
(the “Claims™) against Brown Wood and JGBF alleging, among other things, that each is liable
under environmental laws for the presence or releases of hazardous substances or hazardous
waste constituents, namely, wood-treating chemicals, at or migrating from the Brownville
Property.  EPA and ADEM demanded cleanup of these hazardous substances, and threatened
litigation under environmental laws against Brown Wood and JGBF.

C. EPA and ADEM on the one hand, and Brown Wood and JGBF on the other, are
negotiating, as of the effective date of this Agreement, to execute judicial Consent Decrees
("Consent Decree”) to address the Claims.

D. Brown Wood and JGBF agree to settle and resolve claims. between them
associated with the Brownville Property on the terms set forth in this Agreement.

Now, THEREFORE, Brown Wood and JGBF agree as follows:

SECTION I: EFFECTIVE DATE AND CONDITIONS OF VALIDITY

I, Effective Date.

A, Subject to Section |, Paragraph 1.B below, this Agreement shall be effective
as of June 1, 2007.

TWOU9 18304}
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documents all right, title and interest in the Brownville Property and all improvements thereon
(excepting “Removed Assets™ as defined in.Section II, Paragraph 4 below) and related
appurtenances to JGBF or its designee (hereinafier the “Closing™).

2, Payment. At Closing, Brown Wood shall pay into an Escrow Fund designated by
JGBF the sum of Three Hundred Thousand U.S. Dollars ($300,000.00) for sole use by JGBF in
connection with the remediation, removal and clean up at the Brownville Property.

3. Termination of Activities at the Brownville Property. Brown Wood shall , at
its sole expense, terminate all of its business and other operations and activities at the Brownville
Property, complete the activities required by Section II, Paragraph 4 below, and permanently
Jeave the premises (“Termination Activities”) by the date agreed to by Brown Wood in the
Brown Wood Consent Decree.  The date for completion of Termination Activities by Brown.

Wood shall be set forth in the Brown Wood Consent Decree (“Termination Activities
Completion Date™).

4. Removal of Assets, Products and Inventory by Brown Wooed. On or before
the Termination Activities Completion Date, Brown Wood shall, at its sole expense, remove
from the Brownville Property in accordance with all laws those assets, including products, that
arc described on attached Exhibit C (“Removed Assets”™). Brown Wood agrees io remove all
product from the Brownville Property in T-9, T-10, T-11, T-15 and the two treating cylinders
and leave these tanks and the two treating cylinders *broom clean” but expressly provides that it
will not wash down or decontaminate said units. Brown Wood shall also remove all inventory
from the Brownville Property. Brown Wood shall have no other responsibilities relating to
removal of assets, materials or equipment at the Brownville Property. Brown Wood agrees to

provide JGBF reasonable notice (24 hours) before Brown Wood begins work on the Removed
Assets.

5. Representations, Brown Wood represents and warrants to JGBF that it has
retained consultants to conduct a reasonable investigation and that to the best of its knowledge
Brown Wood and its employees have not buried or hidden any hazardous wastes, solid wastes,
trash or debris on the Brownville Property. As previously explained to JGBF, Brown Wood did
fill certain ditches with fill dirt and did fill the basement of the main treating plant with aggregate
and cement. Upon completion by Brown Wood of its obligations in Section II, Brown Wood
shall have no responsibility or liability hereunder for remediation, removal or clean up of
hazardous substances or wastes at the Brownville Property.

SECTION 11i: JGBF’S OBLIGATIONS

. Remediation and Removal Activities. Upon completion by Brown Wood of its
obligations in Section Il above, JGBF shall assume sole control and responsibility for all
remediation, removal and clean up of the Brownville Property according to the JGBF Consent
Decree.  Pursuant to the JGBF Consent Decree, JGBF shall undertake any and all
remediation/cleanup activities, shall diréct all such activities, shall have exclusive control and

responsibility for such activities and shall pay for all remediation, removal and cleanup costs
associated with the Brownville Property.

TWO9D 8304}
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() Any and all claims, causes of action, claims for relief, damages and
demands of whatsoever kind or nature, whether known, unknown or unforeseen (including, but
not limited to, and only by way of example: investigatory or cleanup costs; construction costs;
diminution in property value; bodily injury or death; property damage; consequential damages;
personal injury; lost profits; restitution; claims arising out of laws, regulations or ordinances
whether previously enacted or hereinafter enacted; claims for damages to natural resources and
the environment; claims under federal and state environmental laws and regulations, past, present
and future, as amended, including, but not limited to, the Comprehensive Environmental
Response, Compensation and Liability Act, 42 U.S.C. "9601 et seq., Resource Conservation and
Recovery Act, 42 U.S.C. "6901, et seq., Safe Drinking Water Act, 42 U.S.C. " 300f ¢t seq., Clean
Water Act, 33 U.S.C. "1251 et seq., Clean Air Act, 42 U.S.C. "7401 et seq., Emergency Planning
and Community Right-to-Know Act, 42 U.S.C. "11001 et seq., Toxic Substances Control Act, 15
U.S.C. "2601 et seq., the laws of the State of Alabama, common law claims and punitive
damages) that Brown Wood had, now has, or may hereafter have, arising directly or indirectly
out of, or in any way related 1o or based upon the Brownville Property or the Claims; and

(i)  Any and all claims and demands for consultants’ fees, experts' fees,
contractors' fees, court costs and attorneys’ fees that Brown Wood had, now has or may hereafier

have, arising directly or indirectly out of or in any way connected with or based upon the
Brownville Property or the Claims.

~

3. No Indemnification or Hold Harmless -

Nothing is this Agreement shall be construed as an agreement by either JGBF or Brown
Wood to defend, indemnify or hold harmless the other Party (including the other Party’s parents,
predecessors, successors, subsidiaries, affiliates, shareholders, trustees, officers, employees,
transferees, principals, agents and assigns ) from any and all claims, causes of action, claims for

relief, damages and demands of whatsoever kind or nature, whether known, unknown or
unforeseen.

4. Entire Agreement,.

A, This Agreement incorporates by reference all Recitals set forth above as if
fully set forth herein. The Parties acknowledge that this is a release of disputed and contested
claims and the execution of this Agreement and payment of the consideration herein shall not be
deemed as an admission of liability on the part of any Party. Except only as set forth in Section
IV, Paragraph 4.B below, this Agreement constitutes the entire agreement and understanding
between the JGBF and Brown Wood. This Agreement may not be amended, modified or

supplemented in any respect except by a subsequent written agreement signed by Brown Wood
and JGBF.

B. Notwithstanding any other provision of this Agreement to the contrary,
nothing herein shall affect, modify, release or compromise any of the terms and conditions of the
February 15, 1994 Cancellation of Lease Agreement for the formerly leased premises at 5200
Crittenden Drive, Louisville, KY, which remains in full force and effect.

SWOYD 8304}
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JAMES GRAHAM BROWN FOUNDATION, INC.

i - ) "
By: 4 T :
Title: ?;( @'W w&m,;w@a/
’ (“JGBF™) 7

COMMONWEALTH OF KENTUCKY )
© )S8S

COUNTY OF %_}Luaml ) | - ‘/’

. Subsgribed, sworn to, and acknowledged before me by L/T)a/a&n , who is the
L Gy Mmﬁ‘wtf James Graham Brown Foundation, Inc., this /¢ day of
2007,

i

NOTARY PUBLIC, STATE AT LARGE

My commission expires _ ¢ & -0F

1629963 2dov

TWIOIV R30S
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EXHIBIT A
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EXHIBIT A

Trey Grayson
Secretary of State

Certiﬁéate

1, Trey Grayson, Secretary of State for the Commonwealth of Kentucky, do
hereby certify that the foregoing writing has been carefully compared by me
with the original thereof, now in my official custody as Seczetary of State and -
remaining on file in my office, and found to be a true and correct copy of

ARTICLES OF INCORPORATION OF

BROWN WOOD PRESERVING COMPANY, INC. FILED MARCH 10, 1980,

Al
Sy

ARTICLES OF AMENDMENT FILED APRIL 22, 1980,

.. IN WITNESS WHEREOF, I have hereunto set my hand and affixed my
Ofticial Seal at Frankfort, Kentucky, this 4th day of June, 2007,

o

Trey Grayson
Secretary of Slate
Commeonwealth of Kentucky
BWeber /0345084 - Covtificate TO: 48966

W eesry ooy of S Ts OTe " Carmone Raords CTIT-Fage VR ¥

10500 dio) 8§ 21815 JO 20 Gi0F K8 205 IV4 21T NOR L002/30/%0




Case 2:08-cv-01720-RDP  Document 2-3  Filed 09/17/2008  Page 10 of 61

- '-'ll-n-b-lﬂ. - - . . / ! ‘-f5'0 8'“{

% @& ; OFFICE OF llt é -
SECRETARY OF STATE . 4

FRANCES JONES MILLS
Secretary

CERTIFICATE OF INCORPORATION

I, FRANCES JONES MILLS, Secretary of Siate of the Commonwealth of
Kentucky, do hereby cortify that Articles of Incorporation of

BROWVN WOOD PRESERVING COMPANY, INC.

— —

whose initial agent for process i o JR.

3400 FIRST NATIONAL TOUER

and whose addrass is L1O0TSUTLLE, XENTROYY

duly signed according to law, have been filed in my office. I fusther certify that all

taxes, fees and chargés payable upon the filing of said Articles of Incorporation have
Heen paid.

Given under my hand ond seal of Office as Secretary of
State, at Frankfore, Kentucky, this 10TH
day of MARCH , 19_80

.ucymw srars T

SECRETARY OF STATE T ARRIRTANY SECPLTARY G WTAYE

110700 d40) &y 21835 JO 33 GLOK 98 705 IVA STOTE NO L007/¥0/90
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» o lasedd

oéxnnan COPY FILED SECRETARY OF STATE

L T N A L2 S

. s

SECRETARY Jﬂ:‘ff‘z’m“’m’m 02 IF@E HVED '
MAR 1 6 1980 ARTICLES OF IRCORPORATION MAR 10 1980
OF 95'
w Commonweaith of Keatucky

oo o ew  BROWN WOOD PRESERVING COMPANY, INC.
(ﬁ“’ 16422¢
The undersigned, acting as incorporator of a cor-
poration ro be established under the Kentucky Business Cor-
poration Act, adopts the followlng Articles of Incorxrporation

for such corporation:

ARTICLE T
The name of the corporation shall be BROWN WOOD
PRESERVING COMPANY, INC.

ARTICLE I1

The existence of the corporation shall be perpatual.

ARTICLE IT1
The purposes of the corporation shall be to purchase,
sell, process, treal, and in all other ways deal in and with
lumber, wﬁod products, and othexr property, real, personal and
mixed, tangible and intangible, to the extenc permitted by: the
laws of Kentucky or of any other state in which it may be, or
' become, qualified to do business, as well ae to carry on any

other lawful business whatnoever in connecti.on with tche foregoing

110/5000 40y 8 915 J0 23§ LL0F 198 208 TV 2511 NOK L003/H0/S0
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or which is calculated, directly or indirectly, to promote the
incerests of the corporation or enhance the value of its pro-
perties. The corporation may exercise all powers granted by
the Kentucky Businass Corporstion Act in the conduct of the

above businesses.

ARTICLE IV
The stock of the corporation shall consist of .two
thousand (2000) shares with‘no par value per share. All of
said shares shall constitute one class of stock. Each of said
shares shall be entitled to an equal share in the earnings and
‘the assets of the corporation, and the holder of each share
of stock shall be euntitled to cast one vote per share at all

meetings of shareholders.

ARTICLE V
The shareholders of the corporation shall have no
pre-emptive rights to subscribe to any shares of stock which
were authorized but unissued at the time their shares were
issued by the corporation nor shall the shareholders of the
corporation have any pre-emptive rights to subsecribe to
treasury shares.
ARTICLE VI

The initigl registered office of the corporation

bygtren s

-2-

dlo) £y 81835 Jo 295 G109 §95 708 TV S0-1T NOK 1002/%0/90




ey
L TSy

Case 2:08-cv-01720-RDP  Document 2-3  Filed 09/17/2008  Page 13 of 61

e v v -

shall be 3460 First National Tower, Louigville, Kentucky 40202,

&
3
|

and the name of its initial registered agent at such address 4

shall be Kennedy Helm, Jr., 3400 First Nacional Tower, Louls-
ville, Kentucky 40202. Either the resident office or the name
of the registered agent wmay be changed without amendment of

these Articles and to the extent and in the manner permitted by law,

[ S

ARTICLE VII
The affalrs of the corporation shall be conducted
by a Board of Directors of not less than three (3} nor more than

nine (9) members, the exact number of which shall be provided by

the By-laws of the coxporation. 7The numbexr of directors con-
stituting the initial Board of Directors of the corporationm is .
three (3), and the names and addresses of the persons who nré to :
serve as directors until the first annual meetxng of share-

holders oy un:il their successors are elected and shall

qualify are:

Name Address ; i
Lowell D. Stanley 5817 Orion Road, Louisv:.}.l.e RY 40222 B
Frederick G. Heath 3603 Cascade Court, Louiaville KY 40222 3

J. P. Hamer Osk View Helghts, Kenova, W. VA~ 25530

ARTICLE VIXI

. The private property of the shareholders shall not

be subject to tha payment of corporation debts or liabiliries. :

-3-
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ARTICLE IX R

The name and address o.f the i.ncorporator is: '.';

Name , Address

Kennedy Helm, Jx. 3400 First National Tower x

Louisville, KY 40202

IN WYTNESS WHEREOF, I, the undersigned incorporator, have

set my hand, this /ﬂ% dgy of M . 1980.

" Hepnedy Welw? Jx. 7

COMMONWEALTH OF KENTUCKY g ss Sy
COUNTY OF JEFFERSON y -

The foregoing Articleg,of Incorporation, weze
acknowledged before me, this /07" day of M .
1980, by oty Hetm, Jp. .

My commission expires: M« jz, 19458
» (e v

e
THIS INSTRUMENT PREPARED BY:
“Kenhedy Helw, Jx. <
STITES, McELWAIN & FOWLER
3400 First Naetional Tower
Louiasville, Kentucky 40202
b=

110:200( | d10) & 91815 JO 30108 $9S 708 YV 92:TT NOK L002/70/90
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Q 'OFFICE OF
| SECRETARY.OF STATE

FRANCES JONES MILLS FRANKFORT,
Secretary XENTUCKY
' CERTIFICATE OF AMENDMENT - avuun.,

TO ARTICLES OF INCORPORATION

‘1, FRANCES JONES MILLS, Secretary of Stilc of the Commonsealth - of
Kentucky, do hereby certify that Amended Articles of Incdrp?raziou of ;

AROSH WO PRESFRVILG (IXFEAY, I

e
Piaiac Y

amended pursuant to Kemucky Revised Statute:, 2714, (W duly n(n.ad and ven»
fied or acknowledged according to law, have been filed in my offica by Jaui corpora- '
tion, and that all taxes, fees and charges payable upon the ﬁlm: of said’ Amcle: o[ o
Amendment haove been paid. :

Cwenuudarmyhandand:ealo}OﬂiceasSecretaryof"‘
g State, at Frankfort, Kentucky, this 2D
- day of APRIL :

-

1103008 410 &Y 91815 JO 338 GL0F ¢ 205 TV 92711 NOR 2002/¥0/90
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HEED

ABR 221980 :
KNOW ALL MEN BY ruxsz Pnzsxums THAT- e j'-rnw.z

"“’jg/dz/ Pursuaﬂt to resolution adopted by‘the Board of éi;éé:o:s
““2g328¥ Brown wcod Preserving Company , Inc. ; at a meeting on Ap:il
16, 1980, duly called and held at 3400 FLrst Natxonal Tower
Louisville, KenCucky, notice of such meeting havang been &;
waived and. a quorum “of such Board of Directbra hnving buen
present, the Board of Directors of Brown qod Preserving .
Compiny, Inc., adopted the following amendment to the J;; .;_

Company's Articles of Incorporatton novshares of sucﬁ

g

corporation having been issued sxnce ic 1ncorporatio

1. Artiéle IV of the Arczcles of Incorporacion oE

thisg corporation is hereby. amended 80; that 1t shall read

in ics cntirety as follows

ARTICLE 1V,

From and after che date of filiag of this s
. Amendment the capital stock of theé Corporation

shall consist of: .(a) One Hundred (100)

shares of One Thousand {$1,000.00) Dollars

par value each, of prefcrred stock; (b) Two

Thousand (2, 000) shares of Class A common

stock having no par value, and (c) Five

Thousand (5,000) shares of Class B common

stock havxng no par value,

As to all stockholders, stock of €ach
class shall be transferrable only upon the
. books of the Corporarion, and the Corporation
shall have the right to enforce and carry--out
by transfer, or by refusal to transfer, upon
its books the provisions of any wr;tten agree-
ment entered into between stockholders, or
between stockholders and the Corporation,
which ‘has been filed with thé Sacreraty of

/6000 d40) £y 9915 JO 395 8100 ¥95 208 X¥d LZ<T1 NOK L002/70/80
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the Coxporation and which provides fexi'the |
purchase, repuxchase, subordination, waiver:
of rights, or other alteration of rights ‘of
stockholders with reference to stock of any -
class, provided that an appropriate reference
to such .an agreement or a8 sumtary theraeof has
been endorsed upon the cextificate evidencing
such stock. .. T

The common stock of either Class A or
Class B may bs issuad for such price-and :
upon such terms and. at such times as way be .
determined by the Board of Directors.

PREFERRED STOCK - The holders of the
preferred stock shall be entitled to receive
a non-cumulacive dividend at the rate of ten

percent (10%) per annum per ghare, each fiscal

year before the payment of any dividends' upon
either class of common stock in such. fiscal
year. The holders of the preferred stock
shall be entitled to receive the par value
thereof, without dividends, upon any liquida-
tion of the Corporstion, before any distri-
bution to the holders of the common stock.
Preferred stock shall be subject ko .call,
redemption or purchase by the Corporation
upon payment of the par value thereof, at
any time. ’ ’

The holdexs of the preferred_scock;
-shgll not be entitled to vote with respect

is required, except as required by“law.’

COMMON STOCK - Each outstanding share
of Class A common stock and Class B common
Stock shall be entitled to equal dividends
afcer payment of dividerds upon the pre-
ferred stock as above set out, and to equal
distribution of all corporate assers upon
any liquidation, without tegatd to class,

.aftexr provision for the prefarxed stock as
above set out. : .

to any action es to which stockholdex. approval =~ -

The holders of Class A common stock
shall be entitled to cast one vote per
share ar each meeting of shareholdaxs, with
cumulative vot1n§ privileges where more
than one office is to be filled. The
holders of Class B common stock shall not
be entitlad to vote at meetings of share-
halders. 1In all respacts, except the right

110:0100) | dioj £y 31e1s Jo 33S CLOF ¥36 206 W
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- to voce as aforeaaid Class A and
common shares shall. be equal.

2_.

T T IR S
i . CEEE

S'I'ATE or xsmucmr
coum ‘oF JBFPERSOH

1
i
i
1
'

I,.a Nocary Public in and for l:he state. and count:y

aforesaid, do hereby cervify trhat on this day of Apxil.
1980, personally appeared. before me (aaﬁ,i 2 1;&5{55
and %ﬂc cg‘r %&# p) » who being by me tirst duly

B sworn, declared ThAt they are the President and Secre(nry.
iz respecnvely, of Brown Wood Presexrving Company, Inec.; that |
they signed the foregoing document 23 Président and Sccretary ot

the Corporation; and that the statewents contained therein
are true.

H
STYITES, McELWAIN & ¥YOWLER
3400 Fi.rst Bational Tower
Louisville, Kentucky 40202

101108 ‘ dJo) £% 91815 JO 035 SL0F §3S 208 YW 82:11 NOK L007/90/90




LS,
R

Case 2:08-cv-01720-RDP  Document 2-3

EXHIBIT B

Filed 09/17/2008

Page 19 of 61




Case 2:08-cv-01720-RDP  Document 2-3  Filed 09/17/2008  Page 20 of 61

PARCEL NO. I:

Begin at the Southeast corner of Section 14, Township 19 South, Range 12 West and runon a
magnetic bearing of Notth 2 degrees 44 minutes West along the section line for a distance of
1925.2 feet to a point; thence deflect an angle to the left of 90 degrees and 00 minutes for a
distance 0f43.58 feet 10 a point; thence deflect an angle to the right of 95 degrees and 38 minutes
for a distance of 104.8 feet 1o a point in the center of the paved road; thence deflect an angle to
the left ot'90 degrees and 20 minutes for a distance of 414.1 feet to a point; thence deflect an
angle to the lefi o 95 degrees and 03 minutes for a distance of 222.0 feet to a point; thence
deflect an angle to the right of 89 degrees and 56 minutes for a distance of 185.0 feet to a point;

thence deflect an angle to the left 0f 89 degrees and 56 minutes for a distance of 7162 feettoa

point: thence deflect an angle to the left of 90 degrees and 04 minutes for a distance of 185.0 feet
10 a point; thence deflect an angle to the right of 90 degrees and 04 minutes for a distance of 255
feet to a point; thence deflect an angle to the right of 00 degrees and 48 minutes for a distance of
1173.9 feet to a point; thence deflect an angle to the left of 59 degrees and 43 minutes for a
distance of 533 feet to a point; thence deflect an angle to the left of 121 degrees and 20 minutes
for a distance of 582 feet to the point of beginning. LESS AND EXCEPT any portion of the
above described property lying within the bounds of Brownville Road; Tabernacle Road and
Brownville Street and any unnamed roads or streets.

PARCEL NO. 2:

Begin at the Northeast corner of the Southeast Quarter of Section 14, Township 19 South, Range
12 Wesit, in Tuscaloosa County, Alabama, and run on a magnetic bearing of South 2 degrees 44
minutes East for a distance of 450 feet to a point; thence deflect an angle to the right of 89
degrees and 56 minutes for a distance of 432 feet to the point of beginning; thence deflect an
angle to the right of 90 degrees and 04 minutes for a distance of 255.0 feet to a point; thence
detlect an angle to the left of 90 degrees and 04 minutes for a distance of 185.0 feet to a point;
thence deflect an angle to the right 0f 90 degrees and 04 minutes for a distance of 716.2 feet to a
point; thence with a deflection angle to the right of 89 degrees and 56 minutes run East a distance
of 185 feet 1o a point; thence deflect an angle to the left 0f 90 degrees and 04 minutes for a
distance 01 222.0 feet to a point; thence deflect an angle to the right of 20 degrees and 17 minutes
for a distance of 987.4 feet to a point; thence deflect an angle to the left of 85 degrees and 33
minutes for a distance of 1879.48 feet to a point; thence deflect an angle to the right of 16

degrees and 30 minutes for a distance of 534.5 feet to a point; thence deflect an angle to the right -

of 24 degrees and 39 minutes for a distance of 75 feet to a point; thence deflect an angle to the
left 0f 63 degrees and 25 minutes for a distance of 112 feet to a point; thence deflect an angle to
the left of 116 degrees and 35 minutes for a distance of 803.0 feet to a point; thence deflect an
angle to the right of 90 degrees and 00 minutes for a distance of 150 feet to a point; thence
deflect an angle to the left of 90 degrees and 00 minutes for a distance of 2938 feet to a point;
thence deflect an angle to the left of 90 degrees and 00 minutes for a distance of 515 feetto a
point; thence deflect an angle to the left of 74 degrees and 00 minutes for a distance of 64.83 feet
10 a point in the center of the public road; thence deflect an angle to the right of 98 degrees and

02 minutes for a distance 0f 207.83 feet to a point, bcmg in the center of the intersection, said
point being the point of beginnirng,.

{W1054571.13
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PARCEL NO. 3

Begin at the Southeast corner of Section 14, Township 19 South, Range 12 West, in Tuscaloosa
County, Alabama, and go West along the Section line approximately 375 feet to the West right
of way. of Tabernacle Road to the point of beginning; thence West along the section line
approximately 160 feet to the East boundary of the M & G Railroad Right of Way; thence
Northwest along said right of way approximately 1015 feet to the boundary line of the property
described in Deed Book 1214, at page 489 in the Probate Office of Tuscaloosa County,
Alabama; thence Northeastly approximately 245 feet along said boundary line to a point; thence
North along 'said boundary approximately 35 feet to the South boundary of the Brownville Road
right of way; thence Easterly along said right of way approximately 165 feet to the West
boundary of the Tabernacle Road right of way; thence South along the West boundary of the
Tabernacle Road right of way approximately 1085 feet to the point of beginning. All in the
Southeast Quarter of the Southeast Quarter of Section 14, Township 19 South, Range 12 West,
Tuscaloosa County, Alabama.

IWI0S357).0)
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Items to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk
Brownville, Alabama

Photo # 001 — Building # 2 on the right side of this photo - Wastewater System
Buiiding, roof, sides and supports shall be removed from site.

TRy,

2,

Photo # 002 — Building #1, roof and supports over dismantied tanks shall be
removed from site.
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items to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk
Brownville, Alabama

Phc;to # 024 - Tank T-3 (Water Tank) outside NE corner of Treatment building
(Building #14) and contents shall be removed from site.
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items to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk
Brownville, Alabama

A

Photo 023 - Tank T-5 (Unused Tank), located outside SE comer of Work Tank
Building (Building #3) shall be removed from site.’




e
L H

Case 2:08-cv-01720-RDP  Document 2-3  Filed 09/17/2008 Page 27 of 61

Items to be Removed by Brown Wood Preserving Co., inc.
May 10, 2007 Site Walk
Brownville, Alabama

Tank T-8 ' Tank T6

Photo 026 — Tank T-6, [Diesel Fuel Tank (“CCA Conc” label outdated)] in center of -
photo and Tank T-8 Penta Concentrate Tank at left side of photo shali be removed from
site. Tanks are located inside Product Tank Building (Building #16). Tanks and
contents shall be removed from site.
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items to be Removed by Brown Wood Preserving Co., Inc.
May 10, 2007 Site Walk
Brownville, Alabama

Photo # 028 - Empty drums in shed (Building #8) to the north of Treating building shall
be removed from site (shed to remam) Also to be removed from site: all drums in
Hazardous Waste Storage Area in this building.
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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ALABAMA

UNITED STATES OF AMERICA and
the ALABAMA DEPARTMENT OF
ENVIRONMENTAL MANAGEMENT,

Plaintiffs,

Civil Action No.
v,

BROWN WOOD PRESERVING COMPANY,
INC. and the JAMES GRAHAM BROWN
FOUNDATION, INC.

Defendants.

CONSENT DECREE

Plaintiffs United States of America, on behalf of the United States Environmental
Protection Agency (“EPA™), and the Alabama Department of Environmental Management
(“ADEM”), and Defendant James Graham Brown Foundation, Inc. (“JGBF”), enter ?nto this
Consent Decree resolving claims set forth in a Cohplaint ﬁied in the above-captioned matter.

RECITALS

A. Plaintiffs have filed a Complaint in this action against JGBF and co-Defendant
Brown Wood Preserving Company, Inc. (“Brown Wood”) to obtain injunctive relief and
asséssment of civil penalties for violations of the Resource Conservation and Recovery Act
(RCRA), as amended by the Hazardous and Solid Waste Amendments of 1984, 42 U.S.C. § 690 1

1 et seq., the Alabama Hazardous Wastes Management and Minimization Act (AHWMMA), ALA.

CODE § 22-30-1 (1975) et seq., and the respective implementing regulations promulgated

thereunder.

APPENDIX ‘B
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B. JGBF formerly oWﬁed and opérated a wood treatment facility located at 16591
Brownville ROad, Northport, Alabama (“the Facility”), where the Complaint alléges hazardous
waste was generated and disposed of during the period of time that JGBF owned and operated
the Facility. JGBF completed cleanup work at part of the Brownville Property under an August,
1992, Settlement Agreement with ADEM? and an Administrative Order by Consent with EPA
dated December 11, 1989. This Consent Decree is intended to address remaining cleanup iésues
at the Brownville Property.

C. JGBF has entered into an Amended Settlement Agreement with Brown Wood,
attached hereto as Appendix A and incorporated herein by reference, that provides for the
transfer of the Facility from Brown Wood to JGBF pursuant to the terms of a separate Consent
Decree entered into among the Plaintiffs and Brown Wood,:and tile subsequent cleanup of the
Facility by JGBF pursuant to the terms of this Consent Decree.

D. - By entering into this Consent Decree, JGBF does not admit any liability arising
out of the transactions, occurrences or claims alleged in the Complaint.

E.  The Parties acknowledge that this Consent Decree has been negotiated in good
faith and will avoid litigation between the Parties, and that this Consent Decree is faif, |
reasonable, and in the public interest.

NOW, THEREFORE, without any adjudiéation of any issue of fact and upon consent and
agreement of the parties to this Consent Decree,:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED as follows:
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I. JURISDICTION AND VENUE

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.

§§ 1331, 1345 and 1355, and Séction 3008(a) of RCRA, 42 U.S.C. § 6928(a).
2. Venue is proper in this District pursuant to 28 U.S.C. §§ 1391(b) and 1395, and

Section 3008(a) of RCRA, 42 U.S.C. § 6928(a).

3. JGBF waives any and all objections it may have to the Court's jurisdiction, and for
purposés éf this Consent Decree,-agree's to submit to the Court's jﬁrisdiction.

4. Notice of the commencement of this action was given to the State of Alabama
" pursuant to Section 3008(a)(2) of RCRA, 42 U.S.C. § 6928(a)(2).

II. PARTIES BOUND

S. The provisions of this Consent Decree shall apply to and be binding upon the United

States, ADEM, aﬂd JGBEF, its officers, directors, employees, successors, assigris and upon all
persons, firms, subsidiéries, divisions, or corporations acting under or for it.

| 6. No transfer of ownership or operation of the Facility, whethgr in compliance with the
procedures of this Paragraph or otherwise, shall félieve JGBF Qf its obligation to. ensure that the
terms of the Decree are implemented. At least 30 days prior to any such transfer, JGBF shall
provide a copy of this Consent Decree to the proposed tranéferee and shall simultaneously
provide written notice of the prospective tfansfer, together with a copy of the proposed written
agreement, to EPA, ADEM, and the United States Department of Justice (“DOJ”), in accordance
with Section XV of this Decree (Notices and Submittals). Any attempt to transfer. ownership or
operation of the Facility without complying with this Paragraph shall constitute a violation of this

Decree.
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7. JGBF shall provide a copy of this Consent Decree to all officers, employf;es, and
agents whose duties might reasonably include compliance with any provision of this Decree, as '
well as to any contractor retained to perform work required under this Consent Decree. JGBF
shall condition any such contract upon performance of the work in conformity with the terms of
this Consent Decree.

8. In any action to enforce this Consent Decree, JGBF shall not raise as a defense the
failure by any of its officers, directors, employees, agents, or céhtractors to.take any actions
necessary to comply with the provisions of this Consent Decree.

III. DEFINITIONS

9. Unless otherwise stated in this Consent Decree, the terms used in this Consent Decree
are as defined in RCRA, 42US.C. § 6901 ef seq., and AHWMMA, ALA. CODE § 22-30-1 et
seq., and the respective implementing regulations _promulgated thereunder. The terms used in
this Consent Decree shall have the meanings set forth therein. In addition, when the terms listed
below are used in this Consent Decree, the following definitions shall apply:

a. "ADEM" shall mean the Alabama Department of Environmental
- Management and any successor agency.

b. -The “Brown Wood Decree” shall have the meaning set forth in Paragraph
10 of this Consent Decree.

c. “Brownville Pr;)perty” and “Facility” shall have the meaning set forth in
the Amended Settlement Agreemen-t between Brown Wood and JGBF, attached hereto as
Appendix A.

d. “CAP” shall mean Corrective Action Plan.
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e. ‘fConsent Decree” shall mean this Decree, the attachments to this Decree,'
and all submissions méde pursuant to this Decree. |

f. "Contractor” shall mean any contractor, silbcontractor, consultant, or
laboratory retained to conduct or monitor any portion of the work performed pursuant to thié
Consent Decree. |

g. “‘Corrective measure” shall mean those measures or actions necessary to
control, pre{lent, or mitigate the release or potential release of solid waste, hazardous waste, or
Bazardous, constituents into the environment.

h. vUnless otherwise indicated, tﬁe term "day" or "days" as uséd herein shall
mean a calendar day or days.

i. “Effective Date” shall have the meaning set forth in Paragraph 71 of this
Consent Decree. |

iB "EPA" shall mean the United State§ Environmental Protection Agency;

k. “Facility” shall mean the facility, as that term is defined in 40 C.F.R. §
260.10, located at thé Brownville Property.

. .~ "JGBF" shall mean Defendant James Graham Brown Foundation, Inc., a
non-profit corporation organized and existing under the laws of the Commonwealth of Kentucky.

m. “Plaintiffs” shall mean ADEM and the United States. _

n. “Settlemént Agreement” shall mean the Amended Settlement Agreement
entered into by and between Brown Wood and JGBF, attached hereto as Appendix A and

incorporated herein by reference.
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0. "United States" shall mean the United States of America, acting on behalf

of EPA.

IV. OBJECTIVES

10. This Consent Decree, along with the Amended Settlement Agreement and aﬁother
Consent Decree entered into by and among ADEM, the United States, and Brown Wood (“the
Brown Wood Decree’”), will result in the transfer of the Brownville Property from Brown Wood
to JGBF under the terms of the Brown Wood Decree and the rcmediation of hazardoﬁs waste
contamination existing at the Brownville Property by JGBF under the terms of this Consent
Decree, which requires JGBF to perform RCRA corrective action and RCRA closure of the
Brownville Property. The Brown Wood Decree is attached hereto as Appendix B.

V. COMPLIANCE

il. JGBF éhall, in a timely and satisfactory manner, undertake and perform all corrective
action and RCRA closure activities and requirements set forth in the ADEM Corrective Action
| Agreement (“the ADEM Agreement”), attached hereto as Appendix C and iﬁcorporated herein by
reference. The ADEM Agreement identifies and requires JGBF to investigate and remediate all
areas of concern (AOC) and solid waste management units (SWMUSs) identified as part of the
RCRA Section 3013 assessment, docket number RCRA-04-2000-21 (September 28, 2000),
conducted by Brown Wood with respect to the Brownville Property. The implementation of
these activities under the ADEM Agreement shall be administered by ADEM. Any violation of

the ADEM Agreement attached hereto shall be a violation of this Consent Decree.
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VI. PROJECT COORDINATORS
~ 12. The parties designate the following individuals to act as Project Coordinators to

monitor the progress of the activities required under this Consent Decree, to communicate
informally concerning probléms which have arisen or which are anticipated in the
implefnehtation of this Consent Decree, and to coordinate communications between J GBF,
ADEM, and EPA:

As to EPA:

John Kroske

U.S. Environmental Protection Agency

Region 4 : ‘

RCRA & OPA Enforcement and Compliance Branch

North Section

61 Forsyth Street S.W., 10th Floor

Atlanta, Georgia 30303

4U4-562-8613

As to ADEM:

Chief

. Land Division

-Alabama Department of Environmental Management

1400 Coliseum Boulevard _

Montgomery, Alabama 36110-2059

334-271-7700

As to JGBF:

John R. Ryan

ENSR

2130 Port Stanley Road

Lopez, WA 98261

(360) 468-4745
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v13. Such coordination and informal communication by the Project Coordinators shall not
relieve the Parties of any notice and reporting requirements set forth elsewhere in this Decree and
its attachments. |
14. The'United Statés, ADEM, and J GBF shall each have the unilateral right to change
their respective Project Coordinator. Such a change does not require approval of the Court and
shall be accorhplished by notifying the othér Project Coordinators of the change in writing at
least seven calendar days prior to the effective date of the change.
15 The absence of the EPA Project Coordinator, the ADEM Project Coordinator, or the
JGBF Project Coordinator shall not be cause for the stoppage of work.
- VIL REPORTINC AND NOTICE REQUIREMENTS
16. In addition to the reporting requirements set forth in the ADEM Agreement, JGBF
shall subﬁit the following reports: |
a. If JGBF violates, or has reason to believe that it may violate, any requirement
of this Consent Decree, including any requirement of the ADEM Agreement, JGBF shall
notify the United States and ADEM of such violation and its likely duration, in writing,
within ten working days of the day JGBF first becomes aware of the violation, with a
description of the violation, an explanation of the cause of the violation and of the
remedial steps taken, or to be taken, to prevent or minimize such violation. If the caﬁse
of a violation cannot be fully expiained at the time the report is due, JGBF shall so state
in the report. JGBF shall investigate the cause of the violation and shall then submit an
amendment to the report, including a full explanation of the cause of the violation? within

30 days of the day JGBF becomes aware of the cause of the violation. Nothing in this
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Paragraph or the following Paragraph relieves JGBF of its obligation to provide the notice

required by Section XI of this Consent Decree (Force Majeure).

b. JGBF shall immediately notify ADEM and EPA of any event or condition that
may pose or does pose a threat to the public health or the environment as provided in
Paragraph 20 of this Consent Decree.

17. All reports, proposals, notices and other documents required to be submitted pursuant
to the ADEM Agreement shall be provided to the Project Coordinators as specified in Paragraph
12 and shall be hand-delivered, sent by certified mail, return receipt requested, or by overnight
express mail. Unless an alternate submission or notification process is specified, all other
documents required under this Consent Decree shall be submitted to the Plaintiffs’ designees as
specified in Section XV of this Consent Decree (Notices and Submittals).

18. Each report, proposal, notice or other deliverable submitted by JGBF pursuant to the
ADEM Agreement which makes any representation concerning JGBF’s compliance or
noncompliance with any requirement of the ADEM Agreement shall be certified by a responsible
corporate officer of the Foundation who meets the criteria described in ADEM Admin. Code .
335-14-8-.02(2) and shall include the following certification:

I certify under penalty of law that I have examined and am familiar with the information

submitted in this document and all Appendices and that this document and its Appendices

were prepared either by me personally or under my direction or supervision in a manner
designed to ensure that qualified and knowledgeable personnel properly gather and
present the information contained therein. I further certify, based on my personal
knowledge or on my inquiry of those individuals immediately responsible for obtaining
the information, that the information is true, accurate and complete. I am aware that there

are significant penalties for submitting false information, including the possibility of fines
and imprisonment for knowingly and willfully submitting a materially false statement.
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_This certification requirement does not apply to emergency or similar notiﬁcations where
compliance would be impractical.

19. The reporting requirements of this Consent Decree or the ADEM Agreement do not
relieve JGBF of any reporting obligations required by RCRA, corresponding state statutes, and
* implementing regulations, or by any other federal, state, or local law, regulation, permit, or other

requirement.

VIII. CREATION OF DANGER; EMERGENCY RESPONSE

20. Upon the occurrence of any incident or discovery of any condition that causes or
threatens a release of hazardous waste from the Facility or an endangerment to human health or
the environment, JGBF must immediately notify the National Response Center at 1-800-424-
8802, along with any other required notifications to federal, state, or local agencies. JGBF must
also contact the ADEM and EPA»Project Coordinators orally or by electronic or facsimile
transmission as soon as possible, but no later than 24 hours after JGBF first knew of, or vshould
have known of, the incident or condition. Nothing in this Consent Decree limits the authority of

| ADEM or EPA to take or order all actions necessary to protect public health, welfare, or the
environment or to prevent, abate, or minimize an actual or threatened felease of hazardous
: subst'ances? hazardous wastes, or solid wastes, at or from the Facility.
IX. PERMITS
21. JGBF shall be required to obtain any necessary permits required in order to perform
the activities specified in the ADEM Agreement except as otherwise provided under the ADEM
Agreement or applicable law. Where any compliance obligation under this Consent Decree

requires JGBF to obtain a federal, state, or local permit or approval, JGBF shall submit timely

10
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and complete applications and take all other actions. necessary to obﬁin all such permits or
approvals. JGBF may seek relief under the provisioﬁs of Section X1 of this Consent Decree
(Force Majeure) for any delay in the performance of any such obligation resulting from a failure .
to ldbtain, ora delay in obtaining, any permit or approval reqﬁired to fulfill such obligation, if
JGBF has submitted timely and corﬁplete applications and has taken all other actions necessary to
obtain all‘ such permits or approvals.

X. STIPULATED PENALTIES

22. JGBF shall be liable for stipulated penalties to ADEM and the United States for
violations of the ADEM Agreement and this Consent Decree as specified below, unless excused
under Section XI (Force Majeure).

23. Non-compliance with the ADEM Agreement. The following stipulated penalties

shall accrue per violation per day for each violation of a requirement, other than a reportiﬁg
requirement, set forth in Section V of this Conéent Decree and the ADEM Agreement, including
the submission or resubmission of a required report and performance of any obligation required
by the ADEM Agreement, according to éll applicable requirements of Section V of this Decree
and the ADEM Agreement and within the specified time schedules established by or approved

under this Decree and the ADEM Agreement:

Penalty Per Violation Per Day Period of Noncompliance
$2,000 15t through 14th Day
$3,000 15th through 30th Day

- $4,000 31st Day and beyond

11
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- 24. Reporting Requirements. The following stipulated penalties shall accrue per

violation per day for each violation of the reporting requirements set forth in the ADEM

Agreement or Section VII of this Consent Decree:

Penaltvaer Violation Per Day ‘ Period of Noncompliance
$1,000 . - 1st through 14th Day
$2,000 - 15th through 30th Day
$3,000 31st Day and beyond

25. Subject to the forcé majeure provisions of this Consent Decree, stipulated penalties
under this Section shall begin to accrue on the day after performance is due or on the day a
violation occurs, whichever is applicable, and shall continue to accrue until performance is
satisfactorily completed or until the violation ‘ceases.- Stipulated penalties shall accrue
simultaneously for separaté violations of this Consent Decree. Penalties shall aécrue regardless
of whether EPA or ADEM has notified JGBF of a violation. |

26. Any stipulated penalties applicable to a deficient or incomplete submission under the
ADEM Agreement shall accrue during the specified resubmission period, but shall not be
payable unless the resubmission is untimely or is disapproved in whole or in part; provided that,
if the original submission was so deficient as to constitute a material breach of JGBF's
obligations under the ADEM Agreement and this Decree, the stipulated pehalties applicable to
the original submission shall be due and payable notwithstanding any subsequent resubmission. |

27. JGBF shall pay stipulated penalties to ADEM and the United States within 30 days of
a written demand by either Plaintiff. JGBF shall pay 50 percent of the total stipulated penalty

amount due to the United States and 50 percent to ADEM. The Plaintiff making a demand for

12




Case 2:08-cv-01720-RDP  Document 2-3 Filed 09/17/2008 Page 410f61

payment of a stipulated penalty shall simultaneously éend a copy of the demand to the other
Plaintiff.
28. ADEM or the United States may, in the unreyiewéble exercise of their discretion,
reduce o,f waive stipulated penalties otherwise due that sovereign under this Consent Decree.
29. Stipulated penalties shall continue to accrue as provided in Paragraph 25, above,
during any Dispufe Resolution, but need not be paid‘ until the follbwing:

(a) If the dispute is resolved by agreement or by a decision of EPA or ADEM that
is not appealed to the Court, J GBF shall pay accrued penalties detérmined to be owing,
together with interest, to the United States or the State within 30 days of the effective date
of the agreement or the receipt of EPA's or ADEM's decision or order. |
| (b) If the dispute is appealed to the Court and the United States or ADEM
prevails in-whole or in part, JGBF shall pay ali accrued penalties determined by the Court‘
to be owing, together with interest, within 60 days of receiving the Court’s decision or
order, except as provided in subparagraph (c), below.

(c) If any Party appeals the District Court's deéision, JGBEF shall pay all accrued
penalties determined to be owing, together with interest, within 15 ‘days of receiving the
‘final appellate court decision, in the event that the United States or ADEM prevails.

30. JGBF shall pay stipulated penalties owed to the United States by FedWire Electronic
Funds Transfer ("EFT") to the US. Department of Justice in accordance with written instructions
to be provided to JGBF by the Financial Litigation Unit of the U.S. Attorney's Office for the
Northern District of Alabama, 1801 Fourth Ave. Noi‘th, Birmingham, AL 35203-2101, telephone

(205) 244-2015. At the time of payment, JGBF shall send a copy of the EFT authorization form

13
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and the EFT transaction ré,cord, together with a transmittal letter, which shall state tjnat the
payment is for the civil penalty owed pursuant to the Consent Decree in United States v. Brown
Wood Preser-ving Co., Inc., et al., and shall reference the civil action number apd DOJ case
number 90-7-1-07281/ 1, to the United States in accordance with Section XV of this Decree
(Notices and Submittals); by email to | and by mail to:

EPA Cincinnati Finance Office

-26 Martin Luther King Drive

-Cinc_innati, Ohio 45268

31. JGBF shall pay stipulated penalties owed to ADEM by certified or cashier’s check.
Said penalty shall be made payable to the Alabarﬁa Department of Environmental Management
| and shall be remitted to:
Office of General Counsel
Alabama Department of Environmental Management

P.O. Box 301463
Montgomery, Alabama 36130-1463

‘All checks shall reference JGBF’s name aﬁd address, and the civil action hmnber of this action.
32. If JGBF fails to pay stipulated penélties according to thé terms of this Consent

Decree, JGBF shall be liable for interest on such penalties, as provided for in 28 U.S.C. § 1961,
accruing as of the dafe payment became due through the date of péyment. Nothing in this
Paragraph shall be construed to limit ADEM or the United States from seeking any remedy
otherwise provided by law for JGBF's failure to pay any stipulated penalties. | |

| 33. Subject to the provisions of Section XIV of this Consent Decree (Effect of Decree;
Reservation of Rights), the stipulated penalties provided for in this Consent Decree shall be in
addition to any other rights, remedies, or sanctions available to ADEM or the United States for

JGBF's violation of this Consent Decree or applicable law. Where a violation of this Consent
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Decree is also a violation of relevant sta;tutory or regulatory requirements, JGBF shall be allowed
a credit, for any stipulated penalties paid, .against any statutory penalties imposed for such
violation.

34. The payment of stipulated penalties shall not alter or diminish JGBF's obligation to
complete the performance of the actions dgscribed in this Consent Decree.

XI. FORCE MAJEURE

35. "Force majeure," for purposes of this Cohse'nt Decree, is defined as any event arising
from causes beyond the control of JGBF, of any entity controlled by JGBF, or of JGBF's
contractors, that delays or prevénts the performance of any obligation qnder this Consent Decree
despite JGBF's best efforts to fulfill the obligation. The requirement that JGBF exercise "best
efforts to fulfill the obligation” includes using best efforts to anticipate any potential force
majeure event and best efforts to address the effects of any such event (a) as it is occurring and
(b) after it has occurred to prevent or minimize any resulﬁng delay to the greatest extent possible.
"Force Majeure" does not include JGBF's financial inability to perform any obligation under this
Consent Decree.

36.. If any event occurs or has occurred that may delay the performance of any obligation
under this Consent Decree, whether or not caused by a force majeure event, 'JGBF shall provide
notice orally or by electronic or facsimile transmission to Plaintiffs’ Project Coordinators. within
72 hours of when JGBF first knew that the event might cause a delay. Within seven days
thereafter, JGBF shall provide in wriﬁng to ADEM and EPA an explanation and description of
the reasons for the delay; the anticipated duration of the delay; all actions taken or to be taken to

prevent or minimize the delay; a schedule for implementation of any measures to be taken to
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prevent or.mitigate the delay or the effect of the.delay; JGBF's rationale for attributing such delay
to a force majeure event if it intends td assert such a claim; and a statement as to whether,vin the
-opini_on of JGBF, such event may cause or contri(l)ui:e to an endangerment to public health,
welfare or the environment. JGBF shall include with any' notice all available documentation
supporting the claim that the delay was attributable ‘to a force majeure. Failure to comply with
the above requirements shall préclude JGBF from asserting any claim of force maj eure for that
event for the period of time of such failure to comply, and for any additional delay caused by
suéh failure. JGBF shall be dgem‘ed to know of any ci_rcuinstance of which JGBF, any entity
controlled by JGBF, or JGBF's contractors knew or should have known.

37. If ADEM agrees that the delay or anticipated delay is attribﬁtable to a force majeure
event, the time for performance of the 6bliga§ions under this Consent Decree that are affected by
the force majeure event will be extended By ADEM for such time as is necessafy to complete
those obligations. An extension of the time for performance of the obligations affected by the
force majeure event shall. not, of itself, extend the time for performance of ény other obligation.
ADEM will notify JGBF in writing of the length of the extension, if any, for performance of the:
obligations affected by the forpe majeure event.

38. If ADEM does not agree that the delay or anticipated delay has been or will be
caused by a force majeure event, ADEM will notify JGBF in writing of its decision.

39. If JGBF elects to invoke the dispute resolution proced;lres set forth in Section XII
(Dispute Resolution), it shall do so no later than 15 days aftér receipt of ADEM's notice. In any
- such proceeding, JGBF shall have the burden of demonst_rating by a preponderance of the

evidence that the delay or anticipated delay has been or will be caused by a force majeure event,
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that the duration of the delay or the extension sought was or will be warranted under thé
circumstances, that best efforts were exercised to avoid and mitigate the effects of the delay, and
that JGBF complied with the requirements‘ of Paragraph 36, above. If JGBF carries this burden,
the delay at issue shali be deemed not to be a violation by jGBF of the affected obligation of this -
Cbnsent' Decree identified to ADEM, EPA and ‘the Court.

40. Unanticipated or increased costs or expenses associated with the performance of
'JGBF's obligations under this Cohsent Decree shall not constitute a force majeure event.
However, any delay in the performance of a compliance obligation resulting from the failure of a
governmental permitting authority to issue a necessary permit or permit modification in a timély
fashion shall qualify as a fdrce majeure event, if JGBF has submitted a timely and complete
épplication and has taken all other actions necessary to obtain such permit or permit
modification, including without limitation, submitting to the permitting authority all relevant and

available information requested by such authority.

XII. DISPUTE RESOLUTION
41. Unless otherwise expressly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the exclusive mechanism for resolving disputes
arising under or with respect to this Consent Decree. JGBF’S failure to seek resolution of a
dispute uﬁder this Section Shé-lll preclude JGBF from raising aﬁy such issue as a defense to an
action by ADEM or the United States to enforce any obligation of JGBF arising under this

- Decree.

42. Informal Dispute Resolution. Any dispute subject to Dispute Resolution under this

Consent Decree shall first be the subject of informal negotiations. Such informal negotiations
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may be @onducted in any manner agreed to by the parties. Howevér_, the rights and protections
afforded to JGBF by this Section may not be invoked unless and until J GBF sends Plaintiffs a
written Notice of Dispute stating clearly the matter in dispute. Regardless of the manner in
which informal dispute'res_ol_ution negotiations are being conducted, the period of informal

| ncgotiétions shall terminate 20 dasls from the date the Notice of Dispute is sent, unless that
period is modified by written agreement. If the paﬁies cannot resolve a dispute by informal
negotiations before the period of informal negotiations terminates as provided in this Paragraph,
then the position advanced by Plaintiffs shall be considered binding unless, within 15 days after
the conclusion of the informal negotiation peridd, JGBF invokes fonnal dispute resplutioﬁ
procedures as set forth below.

43, Formal Dispute Resolution. JGBF shall invoke formal dispute resolution procedures,
within the time period provided in the preceding Parégraph, by se’rvihg on Plaintiffs a written

‘Statement of Position regarding the matter in dispute. The Statement of Position shall include,
but need not be limited to, any factual data, analysis, or opinion supporting JGBF's position and
any supporting documentation relied upon'by JGBE.

44, If the dispute involves the provisions of the ADEM Agreement, ADEM shall serve a
Statement of Position within 45 days of receipt of JGBF's Statement Qf Position, with a copy to
the United States. If the dispute does not involve the provisions of the ADEM Agreement, the

United States shall serve a Statement of Position within 45 days of receipt of JGBF's Statement
| of Position, with a copy to ADEM. Such Statement of Position shali include, but need not be
lirﬁited to, any factual data, analysis, or opinion supporting that position and any supporting

documentation relied upon by ADEM or the United States. The Statement of Position served by
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ADEM or the United States shall be binding on JGBF, unless JGBF files a motion for judicial
review of the dispute in accordance with the following Paragraph,. | |

45. JGBF may éeek judicial review of the dispute by filing with the Court and serving on
~ Plaintiffs, in accqrdénce with Section XV of this Consent Decree (Notices and Submittals), a

motion requesting judicia} resolution of the dispute. The motion must be filed within 10 days of
receipt of the Statement of Position served by ADEM or the United States ;;ursuant to the
preceding Paragraph. The motion shall contain a written .statement of JGBF's position on thé
r'ﬁatter in djspute, including any supporting factual data, analysis, opinion, or documentation, and
shall set forth the relief requested and any schedule within which the dispute must bé resolved for
orderlyvimplemcntation of the Consent Decree.

46. The Plaintiff that served the Statement of Position pursuant to Paragraph 44 shall
respond to JGBF's motion within the time period allowed by the Locé] Rules of this Court.
JGBF may file a reply merﬂorandum, to the extent permitted By the‘Local Rules.

47. Standard of Review

a. Disputes Concemning Matters Accorded Record Review. Except as

otherwise provided in this Consent Decree, in any dispute brought under Paragraph 45
pertaining to the adequacy or appropriateness of plans, procedures to implement plans,
schedules or any other items requiring approval by ADEM or EPA under this Consent
Decree or the ADEM Agreement; the adequacy of the performance of work undertaken
pursuant to this Consent Decree or the ADEM Agreement; and all other disputes that are
accorded review on the administrative record under applicable principles of

administrative law, JGBF shall have the burden of demonstrating, based on the
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administrative record, that the posit_ion of ADEM or the United States is arbitrary and
| capricious or otherwise not in accordance with law.
| b. Other Disputes. Except as otherwise provided in this Consent Decree, in
any othe‘r dispute brought under Paragraph 45, JGBF shall bear the burden of
: derﬁonstrating that its position complies with this Consent Decree and furthers the
~ expeditious achievement of the objectives of the Consent Decree. In any dispute
regarding- modification of this Consent Decree, the Party seeking the modification bears
tﬁe burden of demonstrating that it is entitled to the requested modification in accordance
with Federal Rule of Civil Procedﬁre 60(b). |
48. The invocation of dispufe resolution procedures under this Seetion shall not, by itself,
extend, postpone, or affect in any way any obligation of JGBF under this Consent Decree, unless
and until final resolution of the dispute so provides. Stipulated penalties with respect to the
disputed matter shall continue to accrue from the first day of noncompliance, but payment shall
be stayed pending resolution of the dispute as provided in Paragraph 29. If JGBF does not
prevail on the disputed issue, stipulated penalties shall be assessed and paidl as provided in
Section X (Stipulated Penalties).

XIII. ACCESS; INFORMATION COLLECTION AND RETENTION

49, The United States, ADEM, and their representatives, including attorneys, contractors,
.and consultants, shall have the right of entry into the Facility at the Brownville Property, at all
reasonable times, upon presentation of credentials, to:

a. monitor the progress of activities required under this Consent Decree;
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| b: verify any data or information submitted to the United States [or the State]
in accordance with the terms of this Consent Decree;
c. obtain samples .and, upon request, splits of any samples taken by JGBF or
its representativeé, contractors, or consultants;
d. obtain documentary evidence, including photographs and similar data; and
e ~ assess JGBF's compliance with this Consent Decree.

50. Upon request, JGBF shall provide EPA, ADEM, or their authorized representatives
splits of any samples taken by JGBF. Upon request, EPA or ADEM shall providé JGBEF splits of
any samples taken by EPA or ADEM. |

S1. Until five years after the termination of this Consent Decreé, JGBF shall retain, and
shall instruct its contractors and agents to preserve, one set of all non-identical copies of all
documents, records, or other information (including documents, records, or other information in
electronic form) in its or its contractors' or agents' possession or control, or that come into its or
its contractors' or agents' possession or control, and that relate in any manner to JGBF's
performance of its obligations under this Consent Decree. This information-retention
requirement shall apply regardless of any contrary corporate or institutional policies or
procedures. At any time duriﬁg this information—retention period, upon request by the United
States or ADEM, JGBF shall provide copies of ahy documents, records, or other information
required to be maintained under this Paragraph.

52. At the conclusion of the information-retention period provided in the preceding
Paragraph, JGBF shall notify the United States and ADEM at least 90 days prior to the

destruction of any documents, records, or other information subject to the requirements of the
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preceding Paragraph and, upoﬁ request by the United States or ADEM, JGBF shall deliver any
such documents, records, or other.information to EPA and/or ADEM, J GBF may assert that
certain documents, records, or other information is privileged under the attorney-client privilege
or any other privilege recognized by federal law. If JGBF asserts such a privilege,. it shall
- provide the following: (1) the title of the document, record, or information; (2) the date of the
document, record, or information; (3) the name and title of each author of the document, record,
or information; (4) the name and title of each addressee and recipient; (5) a description of the
~ subject of the document, record, or information; and (6) the privilege asserted by JGBF.
| However, no documents, records, or other information created or generated pursuant to the
requirements of this Consent Decree shall be withheld on grounds of privilege.
| 53. JGBF may alsé assert that information required to be provided under this Section is
protected.as Confidential Business Information ("CBI") under 40 C.F.R. Part 2. As to any
information that JGBF seeks to protect as CBI, JGBF shall follow the procedures set forth in 40
C.F.R. Part 2.
54. This Consent Decree in no way limits or affects any right of entry and inspection, or
any right to obtain information, held by the United States or ADEM pursuant to applicable
| federal or state laws, regulations, or permits, nor does it limit or affect any duty or obligation of
JGBF to maintain documents, records, or other information imposed by applicable federal or

state laws, regulations, or permits.
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XIV. EFFECT OF DECREE; RESERVATION OF RIGHTS

55. 'T.his Consent Decree resolvés the civil claims of the United States and ADEM for the
violations aﬂeged in the Complaint filed in this action through the date of lodging of the Consent
Decree.

'56. The United States and ADEM reserve all legal and equitable remedies available to
enforce the provisions of this Consent Decree, exceﬁt as expressly stated in Paragraph 55. This
Consent Decree shall not be construed to limit the rights of the United States or ADEM to obtain
penalties 61‘ injunctive relief under RCRA, the corresponding state statutes, and théir
fmplementing regulations, .or uﬁder other federal or state laws, regulations, or permit conditions,
except as expressly specified in Paragraph 55. The United States and ADEM further reserve all
‘legal énd equitable remedies to address any imminent and substantial endangerment to the public
health 6r Welfme or the environment arising at, or posed by, the Facility, whether related to the
violations addressed in this Consent Decree or otherwise.

57. Excépt as specifically provided by applicable statute or regulation, this Consent
Decree is not a permit, or a modification of any permit, under any federal, state, or local laws or |
regulations. JGBF is responsible for achieving and maintaining complete compliance with all
applicable federal, state, and local laws, regulations, and permits, and JGBF’s compliance with
this Conset;t Decree shall be no defense to any action commenced pursuant to any such laws,
tegulations, or permits, except as set forth herein. The United States and ADEM do not, by their
consent to the entry of this Consent Decree, warrant or aver in any manner thaf JGBF’s

compliance with any aspect of this Consent Decree will result in compliance with provisions of
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RCRA, the corresponding state statutes, and their impiemgnting regulétions, or with any other
provisions of federal, state, or local laws, fegulations, or permits.

- 58. This Consént Decree does not limit or affect the rights of J GBF or of the United
- States or ADEM against any third parties, not party to this Consent Decree, nor does it limit the
rights of third parties; not party to this Consent Decree, against JGBF, except as otherwise
provided by law.

59. This Consent Decree shall ﬁot be construed to create rights in, or graht any cause of
action to, any third party not party to this Consent ]jecree.

60. Any information pr.ovided-or obtained pursuant to this Consent Decree may be used
by the United States or ADEM in any proceeding to enforce the provisions of this Consent
Decree and as otherwise pennitted by law.

XV. NOTICES AND SUBMITTALS

61. In addition to the reporting requirements set forth in the ADEM Agreement, all

notices and submittals required pursuant to this Consent Decree, unless other§vise specified

 herein, shall be transmitted via electronic or overnight mail, to:

TO THE UNITED STATES OF AMERICA:

Chief, Environmental Enforcement Section
United States Department of Justice .
Environmental Enforcement Section

601 D Street, NW (for overnight mail)
Washington, D.C. 20044-7611

P.O. Box 7611 (for postal service)
Washington, D.C. 20004
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Vera S. Komylak

Associate Regional Counsel

United States Environmental Protection Agency
Region 4

Office of Environmental Accountability

61 Forsyth St., S.W., 13® Floor

Atlanta, Georgia 30303

TO ADEM:

Rebecca E. Patty

Associate General Counsel

Alabama Department of Environmental Management

1400 Coliseum Drive
Montgomery, Alabama

TO THE JAMES GRAHAM BROWN FOUNDATION, INC.:
Mason B. Rummel, Executive Director
James Graham Brown Foundation, Inc.

‘4350 Brownsboro Road, Suite 200
Louisville, KY 40207

Kim K. Burke
- Taft Stettinius & Hollister LLP
425 Walnut Street, Suite 1800
Cincinnati, Ohio 45202-3957
62. Any Party may, by written notice to the other Parties, change its designated notice
recipient or notice address provided above.
63. Notices submitted pursuant to this Section shall be deemed submitted upon mailing,

unless otherwise provided in this Consent Decree or by mutual agreement of the Parties in

writing.
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XVI. PUBLIC COMMENT

64. Final appro‘}al of this Consent Decree by the United States is subject to the public
notice, comment, and participation requirements under RCRA and 28 C.F.R. § 50.7. This
Consent Decree shall be lodged with the Court for a period .of >not less than 30 days for public
notice and comment in accordance with 28 C.F.R. § 50.7. The United States and ADEM reserve
the right to withdraw or withhold consent to this Consent Decree if the comments received
 disclose ifacts or considerationé indicating that the Consent Decree is inapp;opriate, improper, or
inadequate. JGBF consents to entry of this Consent Decree without further notice and agreés not
to withdraw from or oppose entry of this Consent Decree by the Court or to challenge any
provision of the Decree, unless the United States or ADEM has notified JGBF in writing that it
no longer supports entry of the Decree.

XVIL. COSTS

65. Each party shall bear its own costs and a&orneys' fees in £his action, except that the
United States and ADEM shall be entitled to collect the cosfs (including attorneys' fees) incurred
in any action necessary to collect any portion of the- civil penalty or any stipulated penalties due
but not paid by JGBF.

XVIIL MODIFICATION

66. Non-material modifications of this Consent Decree may be made by agreement of
EPA, ADEM, and JGBF. All such modifications shall be made in writing.
67. Material modifications of this Consent Decree shall only be made through written .

agreement between the United States, ADEM, and JGBF, with approval of the Court.
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XIX. INCORPORATION
68. All attachments to this Consent Decree are deemed incorporated into, and made an

enforceable part of this Decree.

XX. RETENTION OF JURISDICTION

~.69. The Court shall retain jurisdiction of this matter to enforce the terms and conditions
of the Consent Decree and for the purpose of resolving disputes arising under this Decree or
entering orders modifying this Decree until termination of the Conéent Decree or furthe;' Order of
the Court.

XXL. INTEGRATION

70. This Consent Decree and its Appendices, and the CAP to be developed as part.of this
Conse;nt Decree, constitute the final, complete, and exclusive agreement and understanding
among the Parties Wifh respect to the settlement embodied in the Decree and supersede all prior
agreements and understandings, whether oral or written, concerning the settlement embodied
heréin. Other than the Appendices, which are attached to and incorporated in this Decree, and
deliverables that are subsequently submitted and approved pursuant to this Decree, no other
document, nor any representation, inducement, agreement, understanding, or promise, constitutes
any part of this Decree or the settlement it represents, nor shall it be used in construing the terms
of this Decrée.

VXXII. EFFECTIVE DATE

71. The Effective Date of this Consent Decree‘shall be the date on which Brown Wood

first achieves compliance with all requirements set forth in Section V of the Brown Wood

Decree. The determination of Brown Wood’s compliance with Section V of the Brown Wood
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Decree shall be exclusively governed by the termsv of the Brown Wood Decree, and J GBF’S sole
remedy in the event that it disagrees with a certification of compliance served by Brown Wood
puxsuaﬁt to Paragraph 15 of the Brown Wood Decree is pursuant to the dispute resolution
procedure specified under Section IX (Dispute Resolution) of the Brown Wood Decree.
| XXIII. TERMINA'["IdN |

72. This Consent Decree may be terminated when ADEM and the United States
determine, after consultation, that JGBF has fully and satisfactorily cc.)mpletedv performance of all
,.of its compliance ‘obligations required by this Decree, provided that JGBF has fulfilled all othef
obligations of this Decree, including payment of any outstanding stipulated penalties.‘ The
Parties shall file with the Court an appropriate stipulaﬁon reciting that the re_quifements of the
Consent Decree have been met and requesting termination of the Decree. -

XXIV. SIGNATORIES; SERVICE

73. ] GBF shall identify on the attached sigﬁature page the name, address and
telephone number of an agent who is authorized to accept service by mail of all documents on
behalf of JGBF with respect to all matters arising under or relating to this Consent Decree,
including the Complaint and this Consent Decree. J GBF waives formal service of process
requirements of Federal Rule of Civil Procedure 4 and any applicable local Rules of this Court,
including but not limit¢d to, service of a summons.

74. The undersigned representafive of JGBF certifies that such representative is fully -
authorized to enter into this Conéent Decree and to execﬁte and to legally bind JGBF. JGBF
shall provide a copy of this Consent Decree to each of its officers and directors. The United

States and ADEM certify that signature of the Consent Decree by all of its undersigned
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representatives constitutes full authorization to enter into the terms and conditions of this
'Consent Decree, to execute the Consent Decree on behalf of the United States and the State of
Alabama, and to legally bind the United States and ADEM.

| 75. This Consent Decree may be signed in counterpax_’té, and its validify shall not be
challenged on that basis. | |

XXV. FINAL JUDGMENT

76 Upon approval and entry of this Consent Decree by the Court, and there being no just
reason for delay, this Consent Decree shall constitute a final judgment pursuant to FED. R. CIv. P.

54(b) and 58 as among the parties to this Consent Decree.

Dated and entered this day of ' , 2008.

UNITED STATES DISTRICT JUDGE
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FOR PLAINTIFF UNITED STATES OF AMERICA -

DATE: -1

STEVEN ? KELLER

Attorney .

Environment and Natural Resources
Division

United States Department of Justice

P.O. Box 7611, Ben Franklin Station

Washington, D.C. 20044

(202) 514-4352

ALICE H. MARTIN
United States Attorney
Northern District of Alabama

CAROLYN STEVERSON
Assistant United States Attorney

Northern District of Alabama
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pate: 111108

MA%Y'J.{ LKES
Director apd Regional Counsel .
Office of Environmental Accountability

United States Environmental

Protection Agency, Region 4
61 Forsyth Street, SW
Atlanta, GA 30303

' VERA KORNYLAKJ

Assistant Regional Counsel
United States Environmental

_ Protection. Agency, Region 4

61 Forsyth Street, SW
Atlanta, GA 30303
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FOR PLAINTIFF ALABAMA DEPARTMENT OF ENV]RONMENTAL MANAGEMENT

DATE:

ZEVE

REBECCA E. PATTY. !
Associate General Counsel
Alabama Department of Environmental Managcment

" 1400 Coliseum Boulevard

Montgomery, Alabama 36110-2059
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FOR DEFENDANT JAMES GRAHAM BROWN FOUNDATION, INC.

DATE: 9/2 /0%
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